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A. Introduction

1. The appellant Dario Kordi¢ (“Kordi¢™ or “Appellant”) filed his Notice of Appeal against the
Trial Chamber Judgement on 12 March 2001.! On3 April 2001, Kordi¢ filed a motion to suspend
the schedule for the filing of the appellant’s brief or otherwise for an extension of time for the filing
of this brief> because of the Prosecution’s alleged failure to disclose all exculpatory evidence to the
Appellant pursuant to Rule 68 of the Rules of Procedure and Evidence (“Rules”). Following the
“Decision on Motions to Extend Time for Filing Appellant’s Briefs” of 11 May 2001 (“11 May
Decision”) and the “Decision on Second Motions to Extend Time for Filing Appellant’s Briefs” of
2 July 2001 (“2 July Decision™), Kordi¢ filed his appellant’s brief on 9 August 2001.°

2. On 5 March 2003 the Prosecution filed a notice of its completion of Rule 68 reviews and
disclosure, submitting a list of material that was disclosed to Kordi¢ and Cerkez. On 7 March
2003, the Prosecution filed a further notice regarding Rule 68 reviews and disclosure, submitting

that additional material that was omitted from its previous notice was disclosed to the Appcllant.5

3. On 10 March 2003 the Appellant filed a notice concerning the non-compliance of the
Prosecution with its obligations under Rule 68 of the Rules (“Appellant’s Notice”).® The Appellant
notes, inter alia, that although the Prosecution declared to the Appeals Chamber that it has fulfilled
its disclosure obligation under Rule 68, it failed to disclose (i) exculpatory testimony given by
Blagki¢ in both open and closed sessions despite being specifically ordered to do so,’ and (ii)
confidential submissions of the parties in the Blaski¢ Appeal, despite of the fact that this material

constitutes exculpatory material that must also be disclosed.®

B. Kordi¢’s arguments regarding non-compliance with Rule 68 of the Rules

4. In the Appellant’s Notice, the Appellant requests the Appeals Chamber to allow him to add
arguments to his Appellant’s Brief in order to address “the importance and effect of the

Prosecution’s non-disclosure of important ‘exculpatory’ material.”” The Appellant submits, inter

! Accused Dario Kordi¢’s Notice of Appeal, 12 March 2001.

? Accused Dario Kordi¢’s Joinder in Mario Cerkez’s “Motion to Suspend Briefing Schedule, or Alternatively, for
Extension of Time to File Appellate Brief”, 3 April 2001 (together “Motions for Extension of Time”).

3 Brief of Appellant Dario Kordi¢ Volume I-Publicly Filed and Brief of Appellant Dario Kordi¢ Volume II — Filed
Under Seal, 9 August 2001 (together “Appellant’s Brief”).

* Prosecution’s Notice of Completion of Pending Rule 68 Reviews and Disclosure, 5 March 2003.

* Prosecution’s Further Notice Regarding Rule 68 and Disclosure, 7 March 2003,

® Notice of Prosecution’s Non-Compliance with its Obligations under Rule 68 and Application for Permission to Submit
Additional Arguments on the Effect of the Prosecution’s Rule 68 Violations, Pursuant to the Pre-Appeal Judge’s 11
May 2001 and 2 July 2001 Decisions, filed under seal on 10 March 2003.

’ Appellant’s Notice, paras 2-3.

8 Appellant’s Notice, paras 38-52.

? Appellant’s Notice, pp 18-19.
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alia, that closed session testimony of Blaski¢ was not disclosed to Kordi¢, although it was available
four months before Kordi¢ was obliged to file his Appellant’s Brief."® The Appellant argues that he
should be allowed to add arguments to his Appellant’s Brief following the Pre-Appeal Judge’s

suggestion in the 11 May Decision and in the 2 July Decision.

5. Kordic also argues that the Prosecution should be subject to appropriate sanctions as a result

of the alleged serious breach of its disclosure obligations.'!

6. The Appellant supplemented the Appellant’s Notice on 14 March 2003 (“Supplemental
Notice”)."> In the Supplemental Notice, the Appellant informs the Appeals Chamber about
additional alleged violations by the Prosecution of its disclosure obligations under Rule 68 of the
Rules. The Appellant submits that the material in question was not disclosed during trial when it
could have been useful and that such practice is not “as soon as practicable” as required by Rule 68
of the Rules."?

7. The Prosecution filed its response to the Appellant’s Notice on 20 March 2003
(“Prosecution Response”).14 In its discussion of the alleged non-disclosed material, the Prosecution
distinguishes between the submissions of the parties in the Blaski¢ Appeal, the open session and the

closed session testimonies of Blaskid.

8. The Prosecution submits that Rule 68 of the Rules does not cover submissions of the parties
before the Tribunal, as such submissions cannot constitute exculpatory material within the meaning
of Rule 68 since they contain arguments of a counsel. The Prosecution argues that it is the facts
that the arguments are based upon that the Prosecution has to assess with regard to exculpatory

evidence, and not the arguments themselves.'

9. The Prosecution submits, inter alia, that the Appellant was granted access to Blaskic’s
confidential appeal brief by an order of the Appeals Chamber'® and thus already has much of the

material referred to in the Appellant’s Notice as not being disclosed.

10.  With regard to Bla8ki¢’s open session testimony, the Prosecution argues that although, in

general, its obligation under Rule 68 of the Rules includes the open session testimony of witnesses

' Appellant’s Notice, para. 31.

u Appellant’s Notice, p. 18.

12 Supplemental Notice of Rule 68 Violation by the Prosecution, filed under seal on 14 March 2003.
' Supplemental Notice, paras 19-20.

 Prosecution’s Response to Kordi€’s Allegations of the Prosecution’s Non-Compliance with Rule 68, filed
confidentially on 20 March 2003.

5 .
'* Prosecution Response, paras 6-7.
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in other proceedings, the Appellant failed to show any prejudice as consequences of the alleged
violation of Rule 68 in relation to the open session testimony given in the BlaSkié case.!” The
Prosecution submits that the public session testimony in the BlaSki¢ Trial was open for the
Appellant to use in his defence case, and that if he was not able to do so he should have included it

in his Appeal Brief."®

11. With regard to Blaskic’s closed session testimony, the Prosecution submits, inter alia, that it
has not violated its obligations pursuant to Rule 68 of the Rules, and that, additionally, the
Appellant did not demonstrate any prejudice resulting from the fact that he did not have access to
this tc:st;imony.19 However, the Prosecution accepts that the Appellant — and Cerkez — should have
full access to the material, subject to any concerns of Blaski¢ concerning protective measures.”
The Prosecution submits that the Appellant’s allegation that the Prosecution did not act in good
faith is misleading since no order specifically addressed the disclosure of BlaSki¢’s closed session

testimony, contrary to the Appellant’s claims.?!

12. The Prosecution further submits, inter alia, that the appropriate remedy would be to allow
the Appellant to renew his application to add arguments to his Appellant’s Brief based only on

reference to BlaSkic¢’s closed session trial testimony.22

13.  Inits “Response to Kordi¢’s Supplemental Notice of Rule 68 Violation by the Prosecution”,
filed confidentially on 24 March 2003 (“Response to Supplemental Notice”), the Prosecution
submits that the Supplemental Notice should be dismissed, as “some of the material [...] was
already made available to [Kordic] at trial and the remainder is not exculpatory and discloses no

breach of the Prosecution’s Rule 68 obligations”.23

14.  The Appellant filed his Reply on 25 March 2003 (“Appellant’s Reply”).24 The Appellant
submits, inter alia, that prejudice was inflicted by the Prosecution’s non-disclosure.”® The Appellant

argues that an accused has the right to be informed before or during trial of all exculpatory material

18 prosecution Response, para. 9, note 3; see also Prosecutor v. Blaski¢, Case No. IT-95-14-A, Decision on Appellants
Dario Kordi¢ and Mario Cerkez’s Request for Assistance of the Appeals Chamber in Gaining Access to Appellate
Briefs and Non-Public Post Appeal Pleadings and Hearing Transcripts Filed in the Prosecutor v. Blagkié, 16 May 2002.
17 Prosecution Response, para. 14.

'® The Blagki¢ Trial concluded on 30 July 1999, and the Kordi¢ Defence case commenced in April 2000, Prosecution
Response, para. 19.

' Prosecution Response, para. 23.

20 prosecution Response, para. 24.

2! Prosecution Response, para. 28.

*? Prosecution Response, para. 31.

%3 Response to Supplemental Notice, para. 27.

2* Dario Kordi¢’s Reply in Support of his Notice of Prosecution’s Non-Compliance with its Obligations under Rule 68,
filed confidentially on 25 March 2003.

5 Appellant’s Reply, Introduction, p. 1.
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related to the charges against him, this right being part of the guarantee to be informed of the nature
and cause of those charges and being fundamental in order to guarantee a fair trial.® Additionally,
the Appellant notes that there is a time obligation for disclosure pursuant to Rule 68 of the Rules, as
an accused must be assured that the Prosecution will fulfil its requirement to disclose any

exculpatory material “as soon as practicable”.27

15.  The Appellant submits that both the open and the closed session testimonies of Blaskic¢
contain exculpatory material regarding Kordi¢’s military powc:r.28 With regard to open session
testimony of Blagki¢, the Appellant argues, inter alia, that even if information on Kordi¢’s military
power was in the open session testimony, without knowing what was stated in the closed session
testimony, there was no possibility to use this information.” The Appellant further argues that parts

of that testimony bore materially upon the credibility of Prosecution witnesses.*

C. Discussion
16.  Rule 68 of the Rules provides that:

The Prosecutor shall, as soon as practicable, disclose to the defence the existence of material
known to the Prosecutor which in any way tends to suggest the innocence or mitigate the guilt of
the accused or may affect the credibility of prosecution evidence.

17.  Rule 68 of the Rules has an important function as it requires the Prosecution to disclose

exculpatory material “because of its superior” —and sometimes even sole — “access to [this]

material [...]”.31 The Prosecution’s obligation pursuant to Rule 68 of the Rules to disclose

exculpatory material continues during the post-trial stage and proceedings before the Appeals

Chamber.*

18.  The Appellant’s Notice seeks to introduce additional arguments to the Appellant’s Brief in
order to address the importance and effect of non-disclosure of exculpatory material to the
Appellant. The reason the issue was raised by the Appellant is the alleged failure of the Prosecution

to fully comply with its disclosure obligation pursuant to Rule 68 of the Rules.

19.  With regard to the question whether Prosecution submissions fall within the scope of Rule

68 of the Rules, the Appeals Chamber recalls that the Prosecution is required pursuant to Rule 68 of

the Rules to disclose material “[...] which in any way tends to suggest the innocence or mitigate the

26 Appellant’s Reply, para. 2.

*” Appellant’s Reply, para. 4.

8 Appellant’s Reply, paras 9-10 and 15.

» Appellant’s Reply, para. 19.

3% Appellant’s Reply, para. 15.

BT May Decision, para. 14 (see supra para. 1).
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guilt of the accused [...].” As a general rule, this obligation does not extend to interpretations and
arguments based on such material made by the Prosecution and Blagkic in their “submissions, filed
under seal”, as requested by the Appellant.33 However, in extraordinary cases in which evidence
becomes exculpatory only in connection with such a submission, the Prosecution has the obligation
to disclose this submission pursuant to Rule 68 of the Rules. In this respect, the Appeals Chamber
also recalls Rule 70 (A) of the Rules:

Notwithstanding the provisions of Rules 66 and 67, reports, memoranda, or other internal
documents prepared be a party, its assistants or representatives in connection with the
investigation or preparation of the case, are not subject to disclosure or notification under those
Rules.

20. With respect to the open session testimony of Blaskic, the Appeals Chamber notes that such
testimony given in other trials is generally encompassed by the Prosecution’s disclosure obligation
pursuant to Rule 68 of the Rules. Consequently, the Prosecution has explained that it “did conduct
its normal searches through the open and closed session material in related cases”. > However, the
Appeals Chamber recalls that “the Prosecution may still be relieved of the obligations under Rule
68, if the existence of the relevant exculpatory evidence is known and the evidence is accessible to
the appellant, as the appellant would not be prejudiced materially by this violation™.*® If evidence
in open session testimony in other trials becomes exculpatory only in conjunction with closed
session testimony that was not disclosed, the exculpatory nature of such evidence given in open
session is unknown to an appellant, and the Prosecution has the obligation to disclose the open

session testimony given in other trials that can only be understood in context.

21.  In relation to the closed session testimony of Blaski¢, the Appeals Chamber notes that the
Prosecution submits that Kordi¢ should be allowed to renew his application to add arguments to his

Appeal Brief based on specific references to this testimony.

22. In the 11 May Decision, the Pre-Appeal Judge held that “if, after having examined that
material, the appellants believe that there are additional arguments or grounds of appeal available to
them, it is open to them to make an application to add those arguments or grounds of appeal to their

Appellant’s Briefs already filed.”*®

211 May Decision, para. 7.

3 Appellant’s Notice, para. 38.

“ Prosccution’s Reply to Defence “Response to Prosecution’s Notice of Completion of Pending Rule 68 Reviews and
Disclosure”, 14 March 2003, paras 13-14; Prosecution Response, para. 14.

3 Prosecutor v. Blaski¢, Case No. IT-95-14-A, Decision on the Appellant’s Motions for the Production of Material,
Suspension or Extension of the Briefing Schedule, and Additional Filings, 26 September 2000, para. 38.

*11 May Decision, para. 22.
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23. In the 2 July Decision, the Pre-Appeal Judge acknowledged the circumstances of the present
case, the Kupreski¢ case and the Blaskic¢ case at the time Kordi¢ had to file the Appellant’s Brief.
He also acknowledged that there was a possibility that further material would become available
after the Appellant would file his Appellant’s Brief, and he considered the possibility that
supplements may have to be added to the Appellant’s Brief.”’

D. Disposition
The Appeals Chamber

(i) GRANTS the Appellant’s Notice in part and ALLOWS the Appellant to add arguments to his
Appellant’s Brief addressing the importance and effect of the alleged Prosecution’s non-disclosure
of exculpatory evidence no later than 23 February 2004, 12.00 hrs. The Prosecutor may respond to
the Appellant’s additional arguments no later than 27 February 2004, 12.00 hrs., if she so wishes.
The Appellant may submit a reply by 5 March 2004, if he wishes to do so;

(ii) DISMISSES the remaining part of the Appellant’s Notice.

Done in English and French, the English version being authoritative.

Done this eleventh day of February 2004

At The Hague,
The Netherlands. ‘
/w . J’\ U MA w 3
V701fgang Schomburg
Presiding Judge

[Seal of the Tribunal]

37 2 July Decision, paras 12-13. A similar consideration was adopted in Prosecutor v. Blaski¢, Case No. IT-95-14-A,
Decision on Appellant’s Supplemental Motion to Suspend Briefing Schedule, 5 December 2001, p. 3, where it was held
that Blagki¢ would be given an opportunity to supplement his appellant’s brief if additional material would become
available.

Case No. IT-95-14/2-A 11 February 2004



